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Dear Sir / Madam

An CoimisiOn Pleanala has received your recent submission in relation to the above-mentioned
proposed development and will take it into consideration in its determination of the matter.

Please note that the proposed development shall not be carried out unless the Commission has
approved it or approved it with conditions.
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Yours faithfully,

P
Executive Officer
Direct Line: 01-8737184

JA03

I
Teil Tel
Glao Aitioil LoCall
Laithrean Gr6asain Website
Riomhphost Email

(01) 858 8100
1800 275 175
www.pleanala.ie
communications@pleanala.ie

64 Sraid Maoilbhride
Baile Atha Cliath 1

DOI V902

64 Marlborough Street
Dublin 1

DOI V902



DE BURCA
GREENE

Q lst Floor,
Classic House

11/12 Washington Street
Cork. T12 NHPI

J Tel: 021 4272236

cS\ dbglaw.ie

SOLICITORS LLP
INCORPORATIN6 XIELy SOLICITORS

g info@dbglaw.ie

Q DX2502,
Washington Street

An Coimisi(in Plean61a

64 Marlborough Street,
Rotunda
Dini,-; I AN COIMISl0N PLEANALA
DOI v902 1 LDG-

ACP-

24 JUL 2026 Our Ref
Your Ref
Date:

KM:AH:GLE/3505/26
JA05E.324342

12101 /2026
Fee: € Type:

Time: 9:If By: hP

Our Client: Glenmore Estate Farms Limited
Matter: An Coimisi(in Pleanila Ref No. JA05E.324342

Dear Sirs,

We confirm that we act for Glenmore Estate Farms Limited and enclose herewith written legal
submissions prepared by Counsel.

Kindly note our clients wish to have an oral hearing convened in order that we can expand on a
number of matters in Ms. Fahy’s report submitted to you which give rise To legal considerations.

We look forward to hearing from you.

De B6rca Greene Solicitors LLP

Ruairi De BaKa - Claire O’Sullivan Greene - PJ Kiely - Fiona Allen - Caroline Clancy - Stephen Coppinger
VAT No. 1E 3670638VH



AN COMISIUN PLENANALA REFERENCES : JA05E,324342

RE: APPLICATION BY DONEGAL COUN’I'Y COUNCIL FOR PERMISSION

UNDER S175 AND 176 PDA, AND APPLICATION FOR COMPULSORY
PURCHASE OF LANDS BELONGING TO GLENMORE ESTATE FARMS

LIMITED

WRITTEN LE(=AIJ SUBMISSIONS RE LATIN(; TO CONSENT AND
I)RAWIN(;S ON BEHALF OF (;LENMORE ESTATE FARMS LIMITED

Introduction

1. These UTitten legal submissions are prepared on behalf of Glennrore Estate Farms

Linrited ("(;lenmore--). 'l'hcy concern the question u'hethcr Donegal County Council

ha\’c subnrittcd a \'alid application for appro\'al pursuant to section 1 75 of the Planning

,Ind Dc\’elopmcnt Act 2000 (as amended) (the -PDA”).

2. For the reasons set out herein, it is submitted that Donegal County Council ha\'e Il ot

submitted a \'alid application under section 175 and An C'oimisi(in I)lcan£la must refuse

to grant appro\’al.

3. These legal submissions are not intended to address all legal issues pertaining to the

proposed dc\’clopnlent and Glennlore requests an oral hearing in relation to both the

application for approval under section 1 75 1)1)/\ and the associated applications to CPO

lands o\\-ned by (ilennrorc.

4. ’1’11c planning nrcrits of the proposals are addressed in the report of (icr Pah\’



Proposed development

Donegal County Council ha\’c applied to An C'oinrisian Pleanila for appro\’al under

section 1 75 PDA to carry out de\'clopment in connection u'ith the Burnfoot Flood Relief

Schenr e.

6. -1-he proposed development is set out at para 3.2 of the Planning Statement (dated May

2026) submitted to An C'oinlisifln Pleanala, Included in the proposed development is a

proposal to lou-er defences at specified points to --rcct)ntrccl [with I the existing

floodplain.

7. ’1'his is also c\'idcnt fronr thc ad\'crtisenrcnts in national ncu'spar)crs.

8. IVloreo\'cr. the proposed dc\'clopnlent \vas deemed to comprise a project requiring

mandator)’ EIA on the basis that it is an above-threshold project comprising

-rancllisulit)II told //r>(i£/ rclicl-\yorks.- it is above thrcshold as it involves flooding lands

greater than 100 ha.

9. Put sinrply. the proposed de\’elopment in\'ol\’cs i Ilt cr alia the intentional flooding. as

an attenuation measure. of a large tract of land ou'ned b)’ Glenmore.

10. The candidate flood plains comprise an area estimated to be 126 ha. and in the

ou'ncrship of (;lennrore.

II . 'l'he application to An Coinrisi tIn Plcanala is invalid as those lands are neither subject

to a ('1)o. nor has Donegal ('ounty C'ouncil obtained consent fron1 (ilcnIrrorc to apply

to An ('oi mist (in 1)lean{IIa u'ith respect to dc\'clopnrcnt on G lcnmorc-s lands.

Draw'ings, lands and (-PO

12. Ms rah)' notes that the application for permission is accompanied by nlaps and

drawings which are largely conlined to the areas \\’here \yorks are proposed. B)’



contrast. Ms Fahy notes that the drau'ings do not identify – u'hether in red line or blue

line – the candidate flood plains.

13. Ms FaIry notes that the proposed flood plains comprise an area of approx. 126 ha of

lands ou'ned by Glenmorc.

14. '1'he first issue is that those Idnds are not included u'ithin the red or blue draw’ings

submission to An (’oinrisi(in Plcan61a.

15. ’1'hc red line does not include lands which are proposed to be Hooded as part of the

proposed dc\'clopnrcnt. ’Fhc rcd line conlpriscs onI)’ the area in \\’hich \yorks are

proposed. Ilo\vc\’er. it is clear that the dc\'clopnrent is for the purpose ol' pro\'iding

flood attenuation by uny of flooding (ilennrorc's land (nranifcstly resulting in a
material change in use). Ms Pahy notes the position starkjy in her report in the foIIo\yjng

terms " [t]his land \viII become tIn ttltemlation bctsin or a pond and \titI become

unusable. vet it is not the subject of the CPO."

16. U/ith respect to routine planning applications. Articles 22 and 23 of the Planning and

Development Regulations 2001 (as amended) (the ’'PDR-') require drawings to comply

u'ith thc foIIo\\’ing :

- (2) ....

(h) 6 c(>pies of a location map of su.Mcicnt size and containing deTails of features

in the vicinitv such as to permit the identification of the site to which the

application relates. to a scale (which shall be identified !herct>n) of-not less than

1 : 1 t)ot> ttl btlilt

tIjl ctt't’cts and 1 :2500 in CIlt other ctrL’cis, t)r srlclr ollrcr scale cts ttrcl\’ bc CIS(reed

\rttlr thc planning authority prior to the submission of the application, in any

purlicutctr case and marked so as to iclcntit\' cletlrlv:

(i) tIle lclnct or sII'rtcltlre to \vllich tIle ctI)plicctliotr relcltes cllrd tIle bo1111dclrics

thereof in red,



( ii) c//it' land \vhich adjoills, abI ItS or is ctdjclcent to the land 10 be de\’el(lpecl and

which is under the control of the applicant or the person who owns thc land

\vTliclr is the subject of the appiiccllion in blue.

( iii) c//71’ rt'c{}’/ec/\'c’s in yell(nr ...

17. Article 23 pro\'ides:

'' I)taIls. dl'cl\tings ctlrd Incll)s acconrpcllr}’ing CI planning clpl)liccttion in

ctccordcllrcc \titlr article 22 slrclll CIlt be ill lrretric scale ctlrcl ctlnrI)IF \titl1 tIre

.fdtl owing requirements:

(ct) site or taFt)IIt plans shall be circl\rn to a scale (\vhich slrctll be indicated

thereon) of not less than 1 :300 or such other scale as may be agreed with the

planning authority prior to the submission of the application. the site hotmdary

straIt be clearIY clelilrecltccl in red, and bttilctings, rt)acts, bottlrciclrics, septic tanks

cold peruolotion areas, bored \tells. significant tree stands and other features

on, adjoining or in the vicinil}’ of the land OT structuTe to \dItCh the application

relates shall be sIlo\tII ...

18. Article 24 provides:

''\ot\vithstclnding article 22(2)(d), cllr (itltli11c application shall. in addition to

the requirements of article 22(2). be accompanied only by such plans and

lrctl'licrttclrs cts tIre lreccssctry to enable tIle lrlcttl+rilrg clrtltrority to tllclkc cl cteci:'ii(in

in reiati(m to the siting, iuvt>ut or other 1)roI)t)saIs .fIn dcvclol)ment in respect o.f-

\vlliclt ct cteci:'ii(ill is :it)ttglrt.

19. It is noted that these pro\'is;ions are not replicated idcntically in the case of local

authority dc\’elopnlent applications under s 1 75.

20. Nc\’crthclc iss. Article 1 18. u'hich applies to applications under section 1 75 pro\'ides:



- IThen making an application _fdr approval under section 1 TS(3) of the Act, a

locctt authority shall, stlbject to article 1 19, sc11ct to the Board

(a) 3 copies of the plans curd particulars o.f the proposed development ._

21. It is submitted that 'plans and particulars- ought to be interpreted as including maps

u'hich conlply u'ith the requirements of Articles 22. 23 and 24 PDR. 'I-he latter provision

appears to include. \\-ithin thc anrbit of 'plans and particulars-. those drau'ings required

by Article 22(2).

22. It is further difficult to see ho\\' An C'oimisi fIn Plcanala could be satisficd as to the

conlplctc:ness of any asscssnrcnt of the cn\'ironnlcntal effects of the proposed

de\’clopnrcnt if it is not sho\\’n clcarly by the applicant the precise tracts ol' lands to be

flooded. Naturally. the llooding of lands has the potential for man\' en\'ironmental

effects thereon. including effects on biodi\’ersit)’. the regenerati\’e propcnsit}’ of the land

and indeed safety.

23. While it is possible that those dru\\’ings could perhaps non’ be sought b)’ An ('oimisi tIn

Plcan£rIa (although Glenmorc lnaintains that the application is invalid). the one matter

\\’hich cannot under any circunrstanccs be resoI\'ed is the absence of consent of the

landou'ner. Glenmore. to apply for appro\’al for de\’elopment to its lands.

The la IV

24. Section 1 75 Pl)A pro\'idcs:

'( i ) JI ’/icrc devctt>pnlcnl belonging to a class vf- development, identified f-OT the

purposes of secttc>n 1-6. is proposed to be carried out

(ct) by a it)cctl cttttIr<)rit}’ tlrclt is ct plctnlring cttllllt)rily. \rlrcthL’r iII its cctl)ctcity cts

ct lrlctnning cttlthorit}’ t)r ill LIlIY other ccll)ctci tv, or



(b) hv some other person on behalf of, or jointly or in partnership with, such a

tocct I authority, prlrsrtclnt to a contract entered into by that it)cat authority

\rIrcthcr in its cctI3ctcit\' cts cl plcln11ing cltlt+r(>1'ity (il' ill tIny othel' cctlrclcil}’,

within the functional area of the local cultlloritv concerned (hereafter in this

section referred to as -proposed devctopment" ), the locctt cnlthorit! shall

I)reI)tIre, (ir cclrlse to be prepcll'cct, an environnrentctl inrpctct ctssessnrent

report in respect thereof.

(2) Proposed developmcnt in respect of- which an enrironmcnta! impact

clssessnrent repol'l trct si bet’ll prepclrecl in clccordct11ce \vith sttbscction ( 1 ) shall

not be ccll'riect OIIt IIIIIess the B(ictrcl Ircts clpl)r(nect it \tit+r or \vithotlt

tIlocti{iCctt iotls.

(3) Stlbject it) srlbsecli(>11 (3 A). \there tIll elrvironnrelrtcll intl)act ctsscssnrcnt

rcport has been prepctrcd in accordance \ritlr srlbsection ( 1 ), tIle locat arlthol'ity

shall applv to the Board for approval of' the proposed tlerelopnlenl tv which the

I'cbc)rt relates.

(3 A) A local cltltlr(lrity stroll not be eligible to nrclke an application

under subsection (3} in relation to proposed developntenl in the lnarititne area

Z//7/eX.S //

(cr) is the holder of ct mcmitime area consenl granted for the occupation of a

marilime site f-oT lhc purposes of the proposed development.

(b) is tIle (;rl’/7c’/' o.f' IcI+Ict oiI \t+rich it is broI)osect to carry OIIt tIre clcvelolrtrretlt

ct)trccrncd, (ir

{c) nrukes the UPI)ltcctlion \tilII the consent. or on behalf-. of the owner of land

t)tI \vIlicIt it is proIIosed to cc//'/'I’ OIII tIle ctcvclol)tlrcnt colrccrtrccl.

(311) The Board shall neither consider an application under subsection (3) in

relation to proposed cleveloplnent iu the Iucn’itintc area nor grcurl approval {br



such developnrent under subparagraph (i). (ii) or (iii) of paragraph

(ct) of subsection (9) unless the applicant for such approval

(a) is the holder of a maritime area consent granted for the occupation of a

maritime site for the purposes of the proposed development,

(b) is the owner of land on which it is proposed to carry out the development

cotlcerlred, or

{c) lnakes; the application with the consenl. or on behalf. of the oil’/ 7c'/' of land

c)tr \vlricl1 it is propc)sect to cctt't'y OIIt the clcvcloptne11t concerned ....’'

25. As appears. express pro\'ision is made in section 175 PDA (particularly at subsections

3 A and 3B) requiring the consent of landou'ncrs in the case of maritime area

dc\'clopnlent. Those pro\’isions are inapplicablc in the present case. as this is not

nlaritinrc arca dc\'elopnrent.

26. ’1-hat is unsurprising as. often. applications for apr)ro\’al under section 1 75 are nl,Ide in

tandem u'ith applications to compulsorily purchase lands in question.

27. In the present case. there are notices seeking to conrpulsorily purchase lands belonging

to Glenmore. but not the lands to be flooded.

28. In other u'ords. the approx. 126 ha proposed to be flooded are neither the subject of

C'PO nor consent. That renders the application in\'alid in Glenmore's submission.

29. While the consent of the landou'ncr is an express stirtutor}' requirement in the case of

routine applications under section 3+ 1)DA. the 1)bA is silent as to the necessity to

obtain consent for lands u'hich arc to be de\’clopcd but not the subject of the C-PO

procedure.

30. In Glcnmore-s submission. the applicable case is Prescott Estutes v t+'nlker 1 19751 IR

177. ’1'hat case dealt u'ith the question \\'hether a person \\’ith no legal estate or interest

in a property entitled to apply under the Local Go\’ernment (Planning and



De\’clopment) Act. 1963. for permission to de\'elop the property. The 1963 Act. long

since repealed, \vas silent on the question of consent from landon’ncr.

31. Hench}’ J for a unanimous Supreme Court stated:

-To sum up, while the intention of the Act is that persons with no legal interest

(such as would-he purchasers) nun apply for development permission, the

operatIon Qf the Act within the scope of- its objects cmd the limits of

constitutional requirements \rould be exceeded if the word "applicant11 in the

relevant sections is not given a restricted connotation. The extent of that

restrictioII nrrlsl be dcterIIlinect bv the need to CIVoid tllrlreccssctrT or vexatious

ctPI)liccttioIrs, \tit Ir ct)nseqrlc11t intt'rlsit)Irs i11to I)I't)I)et't}’ risarts and ctetrlcllrcls 011

the statutorY f-unctio}IS of- planning authorities herc)nd \that could reasonably

he said to he required, in the interests of- the common good, _thr proper planning

and ctevelopIne III .

Appjyjng that criterion. I consider that an application flu development

permission, to be ralid, must be made either by or \rith the approval of-a person

\rho is able to assert sumcien1 legal estate or interest to enable him to caTry oat

the proposed development. or so much o.f the proposed development as relates

to the properly in qttesti011.

32. 1-hereafter. the PDA put on an express statutory footing the requirement to obtain

consent from a landou'ncr in case of routine applications under section 34. Ho\\'e\-er. in

the case of applications for appro\'al under section 1 75 PDA. u'hich concerns lands

\\'hich arc it oI the subjcct of the (’PO procedure. the PDA is silent. 'l'hc position

therefore is sinlilar to that facing the courts in l"t'cscclli'. lcgislati\'c silence on the topic.

33. ’1'hc principles set out in I;rcscclt i apply nlutatis nrutandis to the present application.

Conclusion



34. Donegal County Council’s application for de\'elopment fails to identify by u’ay of

properly produced maps the candidate flood plains.

35. Donegal County Council do not on’n the approx. 126 ha of candidate flood plains. They

have not sought to CPO same – electing to CPO only very small are,is of lands,

presumably related only to the necessary works. Neither has Donegal County Council

obtained the consent of the landou'ner to apply for approval to develop same.

36. The situation is as drastic as this: Donegal County Council is seeking approval to flood

lands – approx. 126 ha - u'hich it neither owns. nor has the consent of the landowner

nor has it the intention to CPO.

37. 1-he Commission simply could not law’fully ar)pro\'e de\'elor)ment of this nature.

resulting in flooding of Glennrore's land. without either proceeding to C'PO sarne or

else obtaining its consent for saine.

38. For the avoidance of any doubt. Glenmore does not consent to this application. nor the

intended flooding of its lands.

39. The present application is complctcly invalid and ought to be rejected.

40. Glenmore seeks an oral hearing.

James Kane BL,
instructed by DeBarca Greene Solicitors LLP

on behalf of Glenmorc

18tl1 Jujy 2026


